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SHHHHH! 


N OW that the Navy’s new Security Manual for 

Classified Matter OPNAV-32-P-1100 has 
been distributed, and presumably received by all 
commands, it is appropriate to invite attention 
again to certain provisions of the Manual which 
relate to judicial proceedings. 

The percentage of courts martial and investi- 
gations which involve open discussion of classified 
matter is relatively small in comparison with the 
great number of cases received for review in the 
Office of the Judge Advocate General. By this we 
mean those cases which involve facts or testimony 
concerning matters affecting the national security. 
The percentage is so minimal that efforts to com- 
pute it exactly are unavailing. Yet there are oc- 
casional cases, the records of which contain 
information which agents of other countries prob- 
ably would be glad to learn. 

In addition to the foregoing a somewhat larger 
percentage of legal matters concerning classified 
matter which is not of prime importance to the 
security of the nation but which are classified for 
the protection of the best interests of the Navy. 
In this category come cases involving collisions 
between ships, even in peacetime, and casualties to 
naval vehicles and aircraft which may become the 
basis for litigation against the Navy. They are 
classified because reports of courts of inquiry and 
of investigations often contain the opinions of wit- 
nesses which, while valid within the experience 
of the witnesses, must be weighed administratively 
before a legally acceptable determination can be 
made. Normally, the particular facts which go to 
make up the usual legal situation are not consid- 
ered to come within this category. 

The pertinent provisions of the Security Manual 
which should be read by all convening authorities, 
commanding officers of ships, legal officers and all 
officers eligible for appointment as members of 
courts, or as counsel, will be found in the chapter 
covering the topic of Dissemination of Classified 
Matter. Particular attention is invited to sec- 
tions 9-19, 9-20, 9-21, 9-22, 9-23, 9-24, and 9-37. 
Members of the Volunteer Law Units of the Naval 
Reserve will find article 9-13 of interest to them, 

because that section governs the use of classified 
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matter by Reserve personnel in an inactive status 
in the performance of training duties. 

The fact that we recommend certain portions 
of the Manual for the perusal of certain designated 
groups should not be construed as excluding those 
not designated. As a matter of fact, the Security 
Manual is a very comprehensive work on the meth- 
ods by which protection of classified matter from 
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unauthorized disclosure can be insured. Up to 
now, Navy Regulations has been the chief source 
of information as to method as well as the source 
of basic law on the subject in the Navy. Now, the 
Security Manual covers in much greater detail 
the methodology of protection, and furnishes a 
guide which should insure uniform methods in all 
naval commands. 


SERVICE RECORD ENTRIES 
AS EVIDENCE—PART I 


By Lt. H. Hutchinson, USN 


S IT admissible or inadmissible? This ques- 

tion, applicable to a certain class of evidence, 
must be decided, when proper objection is made, 
by the officers who constitute deck courts or are 
members of summary and general courts mar- 
tial. In many cases the admissibility or non- 
admissibility of oral testimony or of a tangible 
object as evidence will contribute materially to 
the determination of whether an accused is guilty 
or innocent of the offense with which he is 
charged. It is incumbent, therefore, in the inter- 
ests of justice, not only for a ruling body to cor- 
rectly resolve a question of evidence when it is 
presented, but for the prosecution or defense, as 
the case may be, to give the tribunal an opportu- 
nity to make a ruling. When to make objection 
and how to decide it must, in the final analysis, 
depend on a good knowledge of the applicable 
law. Such knowledge, when properly applied, 
contributes to justice. 

It is not possible to discuss here the many rules 
of evidence and the exceptions thereto. Since 
service record entries probably appear as evidence 
before deck courts and courts martial as often or 
more often than any other class of evidence, this 
article will be limited to a discussion of the ad- 
missibility of such entries as evidence under the 
business entry rule. 

Independent of, and in addition to, the shop- 
book rule of the common law and statute, which 


admits only the account books of a party to a. 


course of proceeding, there is another rule. This 
is not confined to books of account or to records 
made by a party to an action. Under this rule 
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entries or memoranda made by third parties in the 
regular course of business, under circumstances 
calculated to insure accuracy and preclude any 
motive of misrepresentation, are admissible as 
prime facie evidence of the facts stated. The 
truth-telling habits of such business records make 
them admissible, irrespective of the unavailability 
of the witness.* 

Modern statutes including the act of June 20, 
1936, 49 Stat. 1561, 28 U. S. C., section 695, have 
provided for the admissibility of certain business 
books and memoranda. The report of the Senate 
Committee, prepared to discuss facts which re- 
sulted in the passage of the above-mentioned act, 
incorporated the recommendation of the Attor- 
ney General who stated in support of the legis- 
lation: “The old common-law rule requires that 
every book entry be identified by the person mak- 
ing it. This is exceedingly difficult, if not impos- 
sible, in the case of an institution employing a 
large bookkeeping staff, particularly when the 
entries are made by machine. In a recent crimi- 
nal case the Government was prevented from mak- 
ing out a prima facie case by a ruling that entries 
in the books of a bank, made in the regular course 
of business, were not admissible in evidence unless 
the specific bookkeeper who made the entry could 
identify it. Since the bank employed 18 book- 
keepers and the entries were made by bookkeeping 
machines, this was impossible.” * 

The act of June 20, 1936 (28 U. S. Code, Supp. 
695), which is binding as a rule of evidence for 
courts and boards in the Navy (Navy Courts and 
Boards, section 202), provides: 









































“In any court of the United States and in any 
court established by act of Congress, any writing 
or record, whether in the form of an entry in a 
book or otherwise, made as a memorandum or 
record of any act, transaction, occurrence, or 
event, if it shall appear that it was made in the 
regular course of such business to make such 
memorandum or record at the time of such act, 
transaction, occurrence, or event or within a rea- 
sonable time thereafter. All other circumstances 
of the making of such writing or record, including 
lack of personal knowledge by the entrant or 
maker, may be shown to affect its weight, but they 
shall not affect its admissibility. The term 
‘business’ shall include business, profession, oc- 
cupation, and calling of every kind.” 

This statute, identified as the Federal Shop Book 
exception to the hearsay rule of evidence, should 
be liberally interpreted, it has been held, so as to 
do away with the outmoded rules which gave rise 
to its need, and at which it was aimed.’ 

The reasons for the Federal Shop Book Rule 
are well stated to be (1) that the influence of habit 
may be relied on to prevent casual inaccuracies; 
(2) that errors or misstatements in a regular course 
of business transactions are easily detected and 
misstatements cannot safely be made, if at all, 
except by a systematic and comprehensive plan 
of falsification; (3) that since the entrant is under 
a duty to an employer or other superior there is a 
risk of censure or disgrace from the superior in 
case of inaccuracy.‘ 

Records which are admissible under the estab- 
lished principles of the Federal Shop Book Rule 
must be those which are a product of systematic 
procedure and whose accuracy is substantially 
guaranteed by the fact that the record is an auto- 
matic reflection of observations. This obviously 
excludes those which depend on opinion or con- 
jecture. As the Supreme Court pointed out, the 
test of admissibility is “the character of the records 
and their earmarks of reliability * * * 
acquired from their source and origin and the 
nature of their compilation * * *.” The 
Supreme Court further observed that the Federal 
Shop Book Statute is not one which opens 
wide the door to avoidance of cross examina- 
tion.® 

In the Navy and the Army are kept certain 
muster books and other records as a necessary part 
of administration; these have always been re- 
garded as admissible to prove the facts customarily 
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there recorded. Moreover, by statute in many 
jurisdictions records of enlistment, muster, dis- 
charge, death and the like, are required to be kept 
by local officers who would not ordinarily have 
these duties, such records being made up by com- 
pilation from the original records of the officers 
within the service. The objection to these, namely, 
that they are not based on personal knowledge, is 
overcome by the circumstance that this duty is 
expressly created by statute; this objection, more- 
over, has never availed even against the books, 
kept by custom and necessity, in the central ad- 
ministrative offices of the Navy and the Army.® 

Before any writing is admitted in evidence un- 
der the Federal Shop Book Rule there are three 
preliminary questions of fact to be decided. (1) 
Was the writing “made as a memorandum or rec- 
ord of any act, transaction, occurrence or event?” 
(2) Was it “made in the regular course of any 
business?” (3) Was it the regular course to make 
the record “within a reasonable time?” ? 

When the Rule admits in evidence the record 
of an “act, transaction, occurrence, or event” it 
does not do so for every purpose; it admits the rec- 
ord only “as evidence of said act, transaction, oc- 
currence, or event”.® It does not repeal the ordi- 
nary requirements of relevancy and competency. 
In this connection, it has been held that docu- 
ments offered en masse should be examined sep- 
arately and ruled on so as to exclude those in- 
volving hearsay and other incompetent evidence.® 

“Regular course of business” must find its mean- 
ing in the methods systematically employed for the 
conduct of the business as a business.° Entries in 
the regular course of business consist of a setting 
forth of a record of a fact or facts currently by 
one in the usual or routine course of his business 
by an entrant under duty so to do. They are re- 
ceivable as original evidence, because they import 
trustworthiness, in that a motive to make the 
entries falsely is excluded.“ 

To be admissible in evidence, it is required that 
entries made in a book be made in the regular 
course of business. The book stands in the place 
of the witness who made the entry. Hence, the 
book must contain the registration of some fact 
made in the course of business or duty by one who, 
at the time, would have been a competent witness 
to the fact registered therein, and the fact must, 
of course, be relevant to the issues on trial. The 
entry of a single transaction in a book does not 
constitute it a book of original entries. Hence, 
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where a book contains only one entry, made by the 
party producing it, which entry was made solely 
as a memorandum of the transaction, the book is 
not admissible in evidence. Entries contained in 
a book are not generally admissible in evidence, 
in State courts where they were not made by a 
person having personal knowledge of the transac- 
tion entered therein.” 

A book, some of the entries in which were made 
a considerable time after the transaction took 
place, and which are not distinguished from the 
regular entries, is inadmissible.’* 

“Regular course of business” includes the con- 
cept that circumstances must be such as to safe- 
guard against any crude bias on the part of 
persons making records or supplying information 
and against any great likelihood that records may 
have been fabricated by interested persons for the 
primary purpose of use in litigation which is in 
prospect at the time." 

120 Am. Jur., Evidence, sec. 1043. 

2S. Rep. No. 1965; 74th Cong., 2d sess., pp. 1—; Palmer v. 
Hoffman, 318 U. 8S. 109. 

3 Buckley v. Altheimer, C. C. A. Til. 1945, 152 F. 24 502. 

*New York Life Ins. Co. v. Taylor, 147 F. 2d 297. 

5 New York Life Ins. Co. v. Taylor, 147 F. 2a 297. 

® Wigmore on Evidence, Third Ed., sec. 1641. 

™ New York Life Ins. Co. v. Taylor, 147 F. 2d 297. 

8 New York Life Ins. Co. v. Taylor, 147 F. 2d 297. 

® Schmeller v. U. 8., 143 F. 24 544. 

1° Palmer v. Hoffman, 318 U. 8. 109, 115, 872. 

4 Bolden v. State, 203 8. W. 755, 140 Tenn. 118. 

2 Am, Jur., Evidence, sec. 1043. 


33 Vance V. Fairis, 2 U. 8S. 217, 1 L. Ed. 355, 1 Yeates 321. 
4 Hoffman v. Palmer, C. C. A. N. Y. 1942, 129 F. 2d 976. 


FORTHCOMING 
CMO’S 
The following brief digests of Court Martial 


Orders are not citable in Navy judicial pro- 
ceedings. 


N 6 May 1948 the accused pleaded not guilty 


to a charge of Desertion. The single specifi- 
cation thereunder alleged that the accused did, 
while serving as a seaman second class, U. S. Navy 
at the U. S. Naval Hospital, San Diego, Califor- 
nia, on or about December 27, 1947, desert from the 
said hospital * * * anddid remain a deserter 
until he was delivered * * * on or about 1 
April 1948. At the trial the judge advocate for 
the prosecution offered into evidence an extract 
from the service record book of the accused. The 
accused objected on the ground that the extract 


was executed by an activity which was subordi- 
nate to the activity to which the specification al- 
leged that the accused was attached. This objec- 
tion is not the subject of this court martial order 
and its validity is not passed upon. Sufficient to 
say that the objection was sustained as were sub- 
sequent objections on the same ground when the 
judge advocate offered two additional extracts. 
Pleading surprise, the judge advocate sought an 
adjournment until the following day for the pur- 
pose of obtaining further evidence. The accused 
objected on the ground that he had been in con- 
finement awaiting trial since 5 April 1948. The 
court granted the adjournment. On 7 May 1948 
the court met and the judge advocate announced 
that he was addressing a communication to the 
convening authority and again requested an ad- 
journment until a reply was received. The ac- 
cused inquired as to whether the reason for the 
delay was for the procurement of evidence or the 
adoption of a new approach to the case by the 
prosecution. The judge advocate replied that 
he was requesting a nolle prosequi. The accused 
objected to the entry of a nolle prosequi. 

The court met on 10 May 1948 at which time 
the judge advocate read a communication from the 
convening authority authorizing and directing the 
entry of a nolle prosequi to the charge and speci- 
fication preferred against the accused on 27 April 
1948. The accused objected but the court received 
the nolle prosequi on 18 May 1948. 

The accused again was brought to trial on a 
charge of Desertion, the specification of which 
now alleged that the accused did, while serving 
at the Hospital Corps School, U. S. Naval Hos- 
pital, San Diego, California, did on or about De- 
cember 27, 1947, desert from said hospital * * * 
and did remain a deserter until he was delivered 
* * * on or about 1 April 1948. 

The accused did not object to the charge and 
specification but made a plea in bar of trial, on 
the ground that he had been previously tried and 
acquitted for the same offense by a former court 
martial. The accused called the judge advocate 
to the stand and introduced the record of pro- 
ceedings held on 10 May 1948. The accused was 
identified as the accused in the prior trial. The 
court sustained the plea and directed that a com- 
munication to that effect be sent to the convening 
authority. The convening authority replied stat- 
ing that the ruling of the court was in error, and 
directed the court to reconsider. On reconvening 
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the court reconsidered and respectfully adhered 
to its former ruling. 

In sustaining the plea in bar of trial the court 
did not err. Naval Courts and Boards, 1937, sec. 
408, as revised on 26 November 1947, defines for- 
mer jeopardy and states the conditions the accused 
must show in order to take advantage of such a 
plea. One of the conditions is that upon a former 
trial after he had been arraigned and the prose- 
cution had rested its case, the convening authority 
entered a nolle prosequi or a withdrawal or a dis- 
continuance in order to prevent a court martial 
from arriving at a finding. 

In the instant case these conditions were met. 
The omission in the record of proceedings, of 
the entry “the prosecution rested”, while normally 
conclusive as to whether the prosecution had 
rested, was not such an omission as to invalidate 
the proceedings. The lack of it does not show 
that the prosecution had not rested. The pres- 
ence of evidence to show that the prosecution had 
no intent to proceed and that the convening au- 
thority did enter a nolle prosequi over the objec- 
tion of the accused in order to prevent the court 
martial from arriving at a finding, made a com- 
pliance with sec. 408, Naval Courts and Boards. 
The accused having been arraigned and the prose- 
cution having in effect rested its case, the result 
was a termination of the trial. The plea in bar 
of trial on the grounds of former jeopardy was 
properly sustained by the court and the prosecu- 
tion of the accused for the same offense was forever 
barred. Accordingly, the accused was released 
from arrest and restored to duty. 


ee Judge Advocate General, in an opinion 

of 7 October 1948 (JAG: II: HSS: mh), passes 
on the question of whether officers in categories 
of the relatively new Special Duty Only classi- 
fication of the line may be assigned as Command 
Duty Officer, Staff Watch Officer and Junior 
Watch Officer at shore stations. The opinion 
holds that such officers may not be required to 
qualify in a field other than their specialty but 
that, if in the opinion of their commanding officer 
they are qualified for collateral duties, they may 
be assigned thereto, including specifically the 
watch duties mentioned. 


N accused was convicted of Scandalous Con- 
duct Tending to the Destruction of Good 


Morals, on a specification alleging that he did, on 
a certain date, make indecent and improper pro- 
posals to one “A”. The latter testified that, in 
April 1947, the accused had made these proposals 
in the “head” at recreation hall “C”. 

On cross-examination it was brought out that 
although this incident allegedly occurred in April 
1947, the witness made no report of it for nine 
months. It was further shown that the witness 
was confused as to where certain incidents took 
place. Counsel for the accused tried to show that 
“A” was a “queer” character, that the judge advo- 
cate was “out to get” the accused and that “A” 
was unwilling to appear as a witness for the pros- 
ecution. Further, counsel asked if the witness 
had discussed this incident with a third party. 
The judge advocate objected and the court sus- 
tained him, admonishing counsel for the accused 
for this line of questioning. 

“A” was the sole witness for the prosecution 
as to this offense. He had delayed nine months 
in reporting it, a factor which can give rise to an 
inference that the testimony is not entirely true, 
unless the delay is explained. “A” was also con- 
fused as to where one of the incidents took place. 
The accused on cross-examination of “A” had a 
right to attack the credibility of the complaining 
witness by showing his character, his motive in 
complaining, his bias or prejudice, any inconsist- 
ent statements he may have made in any prior com- 
plaints, and any gain that the witness expects from 
his testimony. 

The court has discretion as to the latitude which 
it will permit counsel in cross-examination. It 
must distinguish between the legitimate ends of 
this manner of discovering truth and the pointless 
harassing of witnesses. It may limit the subject 
matter of the cross-examination to the subject mat- 
ter of the direct examination, but not to the iden- 
tical questions asked on direct examination. Fur- 
ther, it may not exclude completely an explora- 
tion of the matters noted above. When counsel 
for the accused follows his legitimate avenues of 
inquiry, an admonition by the court is improper. 

Inasmuch as the court in this case did not permit 
legitimate cross-examination as to this specifica- 
tion and charge, the rulings of the court preju- 
diced the rights of the accused and were erro- 
neous. The findings on this charge and specifica- 
tion and the action of the convening authority 
thereon, were set aside. 





REVOCATION OF POWERS OF ATTORNEY 


By Lt. Joseph Stone, USNR 


Eco war gave rise to the execution of a large 

number of powers of attorney by men and 
women in the armed forces of the United States. 
Generally, the persons to whom such powers of 


attorney were granted can be classified in the fol- 
lowing order: 


1. Wives of servicemen 

2. Parents of service men and women 
3. Parents-in-law of servicemen 

4. Other relatives 

5. Attorneys 

6. Friends. 

Due to the vast amount of social dislocation, a 
great number of divorces and resultant animosi- 
ties within families, the continued existence of 
such powers of attorney poses a serious problem 
for their makers. 

Many service men and women who executed 
such powers of attorney have neglected to have 
them revoked even though the purpose for which 
they were originally made has long since ceased 
and the persons in service have for several years 
now been veterans. Many acts are performed by 
persons having such powers of attorney, entirely 
without the knowledge of the makers and often 
to the detriment of the makers. This is also true 
of many persons who remained in the service, and 
who have permitted powers of attorney to con- 
tinue in force for several years—to wives, for in- 
stance, from whom they have long since been di- 
voreed. 

Before directing our attention specifically to the 
revocation of powers of attorney, either by spe- 
cific act or by implication or legal effect, I would 
first recommend that all Legal Officers and Legal 
Assistance Officers within the naval establishment 
take appropriate steps toward accumulating cur- 
rent information concerning the various State 
laws on the subject of revocation of powers of at- 
torney. They should be prepared at all times to 
make such information available not only within 
their own activities but to subordinate commands 
within the general jurisdiction of their activities. 
Thus personnel still on active duty having powers 
of attorney in force, or seeking to execute new 
powers of attofney, may be fully apprised of the 


legal consequences flowing from the continued 
existence of an old power of attorney or the crea- 
tion of a new one. 

Specifically, with regard to revocation, there 
are certain general rules which may be accepted. 
A power of attorney may be revoked at any time 
unless it is coupled with an interest or given as 
security. 2 C J 527, 21 R C L 886. This is so 
even though the power of attorney may expressly 
declare it to be irrevocable. 1 Meechem Agency, 
2d Ed., 565; Todd v. Sup. Ct. of City and County 
of San Francisco, 181 Cal. 406 ; McGregor v. Gard- 
ner, 14 Ia. 326. The fact that the power of at- 
torney is called irrevocable may, however, tend to 
prove that the power was coupled with an interest, 
but is not conclusive on this subject. Cow v. 
Hughes, 10 Cal. App. 553. 

A power of attorney coupled with an interest 
is a technical way of describing a power of attorney 
in which the agent hopes to get something out of 
the transaction planned. For instance, a service- 
man who owes money on his automobile may turn 
over his automobile to his creditor for the purpose 
of selling it. The power of attorney in such cases 
would direct the agent (creditor) to apply the 
proceeds of the sale to liquidating the debt. Sim- 
ilarly, the serviceman might borrow money from 
his own father or brother, leaving his car to be 
sold under a power of attorney, with the father 
or brother permitted to retain enough of the pur- 
chase price to reimburse himself for the loan. 
There are many other circumstances in which a 
power of attorney is a power “coupled with an 
interest,” but the foregoing is one of the most com- 
mon instances and is well suited to describe the 
type of interest which the agent must have if the 
power is to be considered as one “coupled with an 
interest.” 

It is important to ascertain what specific statu- 
tory requirements are set by the particular State 
involved. In this connection it must be remem- 
bered that some States have requirements for 
acknowledgment and recordation to create a valid 
revocation.’ In some States, by statute, a recorded 
power of attorney to convey lands cannot be re- 
voked except by recording the revocation in the 
same office in which the power of attorney was 





originally recorded. Best v. Gunther, 125 Wis. 
518, 104 N. W. 82. 

Another general rule that applies is that unless 
the agency is coupled with an interest death of 
either principal or agent generally terminates the 
power of attorney. 1 Meechem Agency, 2d Ed., 
Sec. 651-675. However, some States have taken 
cognizance of that situation which arises where 
the principal, while in military service, was ac- 
tually dead unknown to the agent at the time said 
agent, in good faith, performed some act on be- 
half of the principal. In these States, recent 
statutes provide that during the war and for a 
fixed time after the conclusion of the war, one 
acting under a power of attorney made by one in 
the armed forces of the United States, is not liable 
for any act performed by him on the ground that 
the principal is not alive, when the act was per- 
formed in good faith and without knowledge of 
the death of the principal; and that such acts have 
the same force and effect as if the principal was 
alive at the time the act was performed in his 
behalf. 

In view of the fact that certain States have, 
as indicated, seen fit to take cognizance of the 
situation existing where the powers of attorney 
are executed by service personnel on active duty, 


and especially if they are anticipating overseas 
duty, it is recommended that powers of attorney 
be executed in general language and pro forma 


only, stating among other things in simple terms, 
as follows: 


Know all men by these presents: That I, __- 

ema te _ a resident of __ 

(name of county, city, and state), now in the military 
service as a .._._(rank or rate, 
branch), Serial No in the Navy (Army or 
Air Force) of the United States, and anticipating that I 
may be required to go overseas in said military service, 
co hereby appoint___._.__._._._.__--__.___._.__(name of per- 
son to whom power of attorney is granted), whose address 
i my true and lawful 


(Signature) 


A suitable form for revocation of power of at- 
torney follows: 


Know all men by these presents: That I 


of il eden do hereby absolutely re- 
voke, cancel, countermand, annul and make void a certain 
power of attorney dated the 

heretofore executed by me, and recorded in book 
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of the County of- s. 
, wherein and whereby 








power set forth. 


In witness whereof, I have hereunto set my hand and 
seal this 


An acknowledgment, signed by a Notary Pub- 
lic or by a naval officer authorized to execute an 
acknowledgment, should be appended to both the 
power of attorney and its revocation. 

In addition to complying with the formalities 
required by the particular jurisdiction involved as 
to revocation, it would seem to be advisable to have 
the maker of the power of attorney mail notices 
of revocation to parties who have customarily 
dealt with the attorney-in-fact, where such has 
been the case. This is true because the purpose of 
the recording acts, so far as constructive notice is 
concerned, does not carry over to include situations 
of this nature, but rather are limited to determi- 
nation of priorities among lienholders or grantees 
of real or personal property. 

An additional suggestion in making and exe- 
cuting any power of attorney is that a specific 
clause be included whereby the maker revokes ex- 
plicitly any and all other powers of attorney pre- 
viously made and executed by him. It is 
especially desirable if the maker can set forth 
with certainty what such other powers of attorney 
have been. Care again must be taken to record 
in the jurisdiction where the previous powers have 
been recorded. 

In brief summary, it appears that there are 
many powers of attorney which have been exe- 
cuted both by veterans and service personnel which 
are as yet unrevoked because: 1, no effort has been 
made to revoke them; 2, effort has been made, but 
there has not been compliance with the statute or 
other legal requirements for revocation. 

Further, it is vital that such revocation be 
properly prepared in order to take effect so that 
the rights of veterans and service personnel may 
be protected, where economic, social, and practical 
conditions creating the need for such powers of 
attorney have altered with time. 
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Abandonment: 
What constitutes in conspiracies—June 1948, p. 14. (See 
Accomplices.) 
Accessories (see also Accomplices) : 
After the fact—April 1948, p. 4. 
Requisite elements—Ibid, p. 4. 
Before the fact—Ibid, p. 4. 
Definition—Ibid, pp. 3-4. 
Liability for change in method of perpetration— 
Ibid, p. 4. 
Accidents: 
Involving Navy vehicles, procedure in case of—August 
1947, pp. 5-6. (See Tort Liability of Navy.) 
Accomplices (see also Conspiracies) : 
Conviction of accessory after acquittal of principal— 
April 1948, p. 5. (See Convictions.) 
Credibility of statements—lIbid, p. 4. 
Practice of cautioning jury towards—Ibid, p.4. (See 
Evidence; Convictions.) 
Definition of—Ibid, p. 3. 
Trial of in joinder—Ibid, p. 5. 
Types of—lIbid, pp. 3-4. 
Principals in first degree—Ibid, p. 3. 
Aiders and abbetors (principals in second degree). 
Ibid, pp. 4-5. 
Accessories before the fact—Ibid, pp. 3-4. 
Accessories after the fact—Ibid, p. 4. 
Accused: 
Competency to testify—June 1948, p. 17. 
Credibility of self-confessed accomplices—April 1948, p. 
5. (See Accomplices.) 
Effect of failure to testify—June 1948, p. 19. 
Privilege against self-incrimination—Ibid, pp. 17-19. 
(See Self-Incrimination.) 
Privileges and courtesies of, before and during trial— 
February 1948, pp. 4-5. 
Refusal to consent to nolle prosequi, effect of—May 
1948, p. 15. : 
Right of choice between military trial and civil trial by 
jury—July 1948, pp. 11, 12, 13. (See Trials.) 
Right to be furnished true copy of charges and specifica- 
tions upon arrest for trial—Ibid, p. 12. 
Right to identification parade of persons of similar color 
and physiognomy—August 1947, p. 9. 


(See Joinder.) 
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Accused—Continued 

Search of accused’s Government quarters—April 1948, 
p. 10. 

Who may search—Ibid, p. 10. 
Seizure.) 

Search of accused’s private dwelling without a warrant 
and without his consent—Ibid, p. 10. (See Search and 
Seizure.) 

Transfer to foreign government for trial—August 1947, 
pp. 8-9, February 1948, p. 3. (See Policies of Navy 
Department.) 

Acquittal: 

Entry of nolle pros at close of prosecution’s case without 
consent of accused as tantamount to—November 1947, 
p. 7. (See Nolle Prosequi.) 

Administrative Reports: 

Function of and manner of preparation of—Sept. 1947, 
pp. 12-14. 

Administrative Law Division of JAG: 

Functions of—August 1947, p. 2. 


(See Search and 


’ Admiralty. (See Rules of the Road.) 


In collision between U. S. warship and merchantman the 
rules of “special circumstances” and “crossing” dis- 
tinguished—July 1948, pp. 10-11. 

Naval vessels subject to what rules of the road—May 
1948, p. 5. 

Negligence of Convoy Commodore causing damage to 

’ private vessel in convoy, effect of—March 1948, pp. 
7-8; February 1948, p. 7. 

Responsibility of a ship in rem for negligence of com- 
pulsory pilot—-March 1948, p. 8. 

Responsibility of U. S. under Public Vessels Act of 3 
March 1925, 46. U. S. C. A. 781; May 1948, p. 5. 

Procedure in rem—Ibid, p. 7. 
Litigation involving naval escorts and Convoy Com- 
modores—Ibid, p. 7. 
Jurisdiction in rem—Ibid, p. 7. 
Towage analogy—Ibid, pp. 7-8. 
Effect of failure to use radar—Ibid, p. 8; Sept. 1948, 
p. 3. 
As to vessels encountered—May 1948, p. 8. 
Duty of escort to escorted craft—Ibid, p. 8. 
Affirmative action—Ibid, p. 8. 
Negative action—Ibid, p. 8. 





Admiralty—Continued 

Responsibility of U. S., etc.—Continued 

Contributory negligence—Ibid, pp. 8-9. 
Duty of escorted vessel to abide by Rules of the 
Road—Ibid, pp. 8—10. 
When escorted vessel is subject to orders of 
U. S. escort—Ibid, p. 9. 
Liability of escort for negligence of its escortee— 
Ibid, p. 9. 
Question of degree of control by escort—lIbid, 
p. 9. 
Tug-tow anology—lIbid, p. 9. 
Liability of gratuitous escort—Ibid, p. 9, 10. 
Effect of escort’s failure to sound warning signal 
as to strange vessel—Ibid, p. 10. 

Salvage libels by U. S. and Navy Personnel—November 
1947, p. 16. (See Salvage Claims.) 

Waiver of claims between government departments 
arising from collision of government-owned vessels— 
November 1947, p. 2. 

Exception to waiver when Maritime Commission 
has issued bareboat charter—Ibid, p. 2. 
Admissibility of Evidence (see also Evidence) : 

Admissions—May 1948, p. 12. 

Findings of board of investigation over objection that 
it is not original evidence—December 1947, p. 16. (See 
Evidence—Best Evidence Rule.) 

Extra judicial confession of accomplice not made in 
presence of accused—April 1948, p. 5. 

Hearsay in connection with admission—May 1948, p. 12. 

Hearsay to impeach witness—July 1948, p. 7. 

Relevancy requirement—July 1948, p. 7. 
peachment by Prior Statements.) 

Improperly seized by State officials in Federal courts— 
March 1948, pp. 2-3. 

Of offenses, unrelated to that lawfully searched for— 
March 1948, p. 4. 

Naval Records—May 1948, p. 17. 
of Naval Records.) 

Newly discovered after conviction—lIbid, p. 12. 

Obtained in violation of constitutional rights of ac- 
cused—April 1948, p. 10. 

Necessity for timely objection—Ibid, p. 10. 
Who may object—lIbid, p. 10. 

Statements made in presence of accused—Ibid, p. 12. 

Statements of Navy driver after collision—December 
1947, p. 2. 

To prove legal name—April 1948, pp. 7-8. 

Uncorroborated testimony of accomplice—April 1948, 
p. 5. 

Affray: , 

Accomplices in—April 1948, p. 4. (See Accomplices.) 

Trial in joinder of accomplices—April 1948, p. 4. (See 
Joinder.) 

Agency: 

Recruiting officer returning home from duty not acting 
within scope of duties so as to make U. S. liable for 
his negligence—November 1947, p. 12. (See Tort 
Liability.) 

Agreements. (See Conspiracies.) 
Aiders and abetters (see also Accomplices) : 
As principals in second degree—April 1948, p. 3. 
Allowances (see also Pay and Allowances): 
Family—June 1948, pp. 7-8. 


(See Im- 
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Appeals: 
From Board of Decorations and Medals to JAG—April 
1948, p. 8. 
From Board of Decorations and Medals to SecNav— 
Ibid, p. 8. 
Arguments: 
Inflammatory, what constitutes, and effect of—February 
1948, p. 5. 
Necessity of making, at trial—January 1948, p. 11. 
Benefits (see also Pay and Allowances) : 
Family allowances—June 1948, pp. 7-8. 
Boards: 
Navy Department Boards and functions—January, p. 7. 
Board for the Correction of Naval Records: 
Authority of, to alter dismissal sentence—May 1948, p. 11. 
Authority of, to alter records of former servicemen— 
Ibid, p. 11. 
Power to issue certificate of satisfactory service—Ibid, 
p. 11. 
Carelessly Endangering Lives: 
Degree of carelessness required to support— December 
1947, p. 4. (See also Intent.) 
Challenge of Members (see also Members) : 
As affecting legality of court—May 1948, p. 8. 
Consequences of denial of right to challenge—Ibid, p. 8. 
Duty of member to disclose lack of qualification—Ibid, 
p. 7. 
Failure to challenge, effect of—lIbid, p. 7. 
Grounds for challenge—Ibid, pp. 7-8. 
History—Ibid, p..6. 
Object of challenge—Ibid, p. 8. 
Policy as to composition of courts martial—Ibid, p. 6. 
Power to relieve challenged members—Ibid, p. 7. 
Response to challenge—Ibid, p. 8. 
Right to examine challenged member on voir dire—Ibid, 
p. 8. 
Types of: to the array; to the polls—lIbid, pp. 6-7. 
When challenge is sustained—Ibid, p. 8. 
When challenge is inferred—lIbid, p. 8. 
When challenge may be made—Ibid, p. 8. 
Who may challenge—Ibid, p. 8. 
Classified Matter (see also Security) : . 
Procedure when GCM record contains—February 1948, 
p. 4. 
Clearance Section Office of JAG: 
Organization and Functions—August 1947, pp. 11-12. 
Collateral Attack of CM Judgments—July 1948, p. 12. (See 
Judgments.) 
Commanding Officer: 
Authority of to search private dwelling of accused with- 


out warrant—April 1948, p. 10. (See Search and 
Seizure.) 


To search civilians on military reservations—Ibid, 
p. 11. 

To search aboard ship under 118 Navy Regs— 
Ibid, p. 11. 

To search vehicles on military reservation—lIbid, 
p. 11. 


Powers of punishment. (See Punishments.) 


Commanding Officer—Continued 
Procedure where CO is faced with sailing date and serious 
GCM offense is committed in foreign jurisdiction— 
August 1947, p. 9. 


Confession: 
Extra-judicial, as basis for conviction—January 1948, 
p. 4. 
Necessity for corroboration—ibid, pp. 5-6. 
Corroboration must be of corpus delecti and every 
material element thereof—Ibid, p. 5. 

Conflict on the rule—Ibid, p. 5. 
General rule—Ibid, p. 6. 
Minority rule—Ibid, p. 6. 


Confiscation: ’ 


Legality of Jap confiscation of private and public funds 
in Philippine Bank—February 1948, pp. 1-2. 
Liability of Philippine Bank for Jap confiscation of pri- 
vate and public deposits therein—Ibid, pp. 1-2. 
Ship’ service funds confiscated by Japs as quasi-public 
funds subject to lawful seizure—Ibid, pp. 1-2. 
Status of cigar mess funds—Ibid, p. 2. 
Status officer mess funds—Ibid, p. 2. 
Whether mess is ashore, or afloat, or on a station, 
determines public or private nature of its funds— 
Ibid, p. 2. 
Status of Navy Relief Society funds—Ibid, p. 2. 


Conspiracies and Agreements: 

Abandonment—June 1948, p. 14. 

Act necessary—Ibid, p. 14. 

Admissibility of declarations against others—lIbid, p. 14. 
(See Admissibility of Evidence.) 

Attributability of words and acts to others—Ibid., p. 14. 

Convictions and acquittals of conspirators—Ibid, p. 14. 

Informal agreement—Ibid, p. 14. 

Effect of mere knowledge—Ibid, p. 14. 

In general—Ibid, p. 13. 

In courts martial cases—Ibid, p. 13. 

Motive and intent—Ibid, p. 13. 

Overt act, when required—Ibid, p. 13. 

Substantive offense distinguished—lIbid, p. 14. 

Statute of Limitations, operation of—Ibid, p. 14. (See 
Statute of Limitations.) 

What act necessary—Ibid, p. 13. 

Constitutional Law: 

Conditions justifying martial law—June 1948, p. 5. 

CM as constituting due process under 14th Amendment— 
July 1948, p. 12. 

Guarantee against unreasonable searches and seizures— 
April 1948, pp. 9-11, March 1948, pp. 2-5. (See Search 
and Seizure.) 

Habeas corpus, ground for suspension of—June 1948, p. 5. 
(See Habeas Corpus.) 

Indictment by grand jury expressly unnecessary in mili- 
tary proceedings under 5th and 6th Amendments— 
July 1948, p. 12. (See Indictment by Grand Jury.) 

Legality of state imposing both a use tax and sales tax 
on same auto—lIbid, p. 15. (See Taxes.) 

Power of Congress to establish CM system as due process 
for servicemen—lIbid, pp. 11-12. 

Relation between 4th and 5th Amendments to U. S. Con- 
stitution— March 1948, p. 2. 


Constitutional Law—Continued 

Self-incrimination in general—June 1948, pp. 17-19. See 
Self-Incrimination.) 

Waiver of jury trial upon entering service—July 1948, 
p. 11. (See Trials.) 

Contingencies of Proof: 

Charging both Embezzlement and Larcency to provide 

for—January 1948, p. 12. (See Joinder.) 
Convening Authority: 

Power to enter nolle pros—May 1948, p. 14. 

Power to order sentence of GCM to run concurrently 
with previous sentence—January 1948, p. 16. (See 
Sentences.) 

Procedure when faced with sailing date and serious 
GCM offense is committed in foreign country—August 
1947, p. 9. 


Convictions: 

In conspiracies—June 1948, p. 14. 

Of accessory after acquittal of principal—April 1948, p. 5. 
(See Accessories.) 

On evidence illegally obtained—Ibid, p. 10. (See Search 
and Seizure.) 

On uncorroborated testimony of accomplice—Ibid, p. 4 
(See also Accomplices). 


Corpus Delicti (see also Evidence): 


Elements of in theft, in absence of confession—January 
1948, p. 4. 


Counsel: 

Before retiring board—May 1948, pp. 9-11. 
Need for counsel—Ibid, p. 9. 
Findings of board—Ibid, p. 9. 
Right of counsel—Ibid, pp. 8-9. 
Issues before board—Ibid, p. 9. 
Statute of limitations—Ibid, p. 9. 

Limitations.) 
Time of incapacity—lIbid, p. 9. 
When counsel is required—Ibid, p. 9. 

Defense counsel (see also Defense). 

Ethics and duties of—January 1948, p. 9. 
Courts Martial: 

Duties of members—June 1948, pp. 15—16. 

bers.) 


Custody: 

Distinguished from possession in determining whether 
offense is larceny or embezzlement—January 1948, 
pp. 12-13. (See Larceny; Embezzlement.) 

Damages: 

Resulting from negligence of compulsory pilot, liability 
for—March 1948, p. 8. 

To private vessel in convoy resulting from negligence 
of Convoy Commodore, liability for—March 1948, pp. 
7-8. 


Death (see also Misconduct) : 
Drowning while drunk, misconduct—April 1948, p. 8. 
Presumption of, from unexplained absence—February 
1948, p. 2. 
For a period of seven years—Ibid, p. 3. 
sumptions.) 
Presumption of, from unexplained absence plus exposure 
to impending perii—Ibid, p. 3. (See Presumptions.) 


(See Statute of 


(See Mem- 


(See Pre- 


11 








Defense: 
Drunkenness as—December 1947, p. 4. 
ness.) 

Ethics of defense counsel—January 1948, pp. 9-11. 

Duty to protect the legal rights of accused confessedly 

guilty—Ibid, pp. 9-10. (See Ethics.) 

Duty to present argument at close—Ibid, p. 11. 

Insanity as—Ibid, p. 4. (See Insanity.) 


(See Drunken- 


Disbursing Officers: 

Relief of, for lost funds—Ibid, pp. 6-7. 
Procedure—Ibid, p. 7. 

Responsibility for unexplained loss of funds—March 

1948, pp. 7-6. 
Presumption of negligence—Ibid, p. 6. 
Presumption of fraud—Ibid, p. 7. (See Presump- 
tions.) 


Discharge: 
Effect of honorable discharge on past offenses—February 
1948, p. 16. 
Legality of undesirable discharge based on conviction 
later vacated by civil court—January 1948, p. 15. 
Finality of action—Ibid, p. 15. 
Discipline: 
Unauthorized use Government vehicle—May 1948, p. 12. 
Drunkenness: 
As a legal defense—December 1947, p. 4. 
Voluntary—Ibid, p. 4. 
Involuntary—Ibid, p. 4. 
As reducing gravity of offense—Ibid, p. 4. 
As negativing specific intent—lIbid, p. 4. 
As determining type of offense—Ibid, p. 4. 


Embezzlement: 
A creature of statute—January 1948, p. 11. 
Types of statutes—Ibid, pp. 11-12. 

Charging both Embezzlement and Larceny to provide for 
contingencies of proof—Ibid, p. 12. (See Contingen- 
cies of Proof.) 

Effect of conviction for Embezzlement when offense 
proved was Larceny—lIbid, p. 12. 
Distinguished from Larceny—January 1948, pp. 11-13. 
Elements of—Ibid, p. 13. (See Intent for this element.) 


Employees: 
Government civilian employee’s right to leave with pay 
to appear as witness—November 1947, p. 6. 
Right to witness fee—lIbid, p. 6. 
Rule applicable where D. C. is not a party—Ibid, 
p. 6. 
Ethics: 
Of defense, in general—January 1948, pp. 9-11 (See De- 
fense). 
Of prosecution, in general—February 1948, pp. 4-6. (See 
Judge Advocate.) 


Evidence (see also Admissibility of Evidence) : 


Best evidence rule—December 1947, p. 16. 
Effect when court admits findings of board of in- 
vestigation over objections when original evi- 
dence was not offered—Ibid, p. 16. 








Evidence—Continued 
Credibility, question for court—April 1948, p. 5. 
Evidence sufficient to establish proof of corpus delecti in 

theft—January 1948, pp. 4-6. 

Extra-judicial confession of accomplice not made in 

presence of the accused—April 1948, p. 5. 
When used to impeach—Ibid. 

Hearsay to support admission—May 1948, p. 12. 

Impeachment evidence distinguished from substantive 
evidence—July 1948, p. 7. 

Improper evidence admitted, effect on review—May 1948, 
p. 4. 

Lie detector tests as evidence—June 1948, pp. 5-7. 

Newly discovered, as basis forynew trial—May 1948, 
p. 12. 

Obtained by illegal search or seizure—March 1948, pp. 
2-5. (See Search and Seizure.) 

Effect of failure to make timely objection thereto— 
April 1948, p. 4. 
Motion to suppress before trial—March 1948, p. 4. 

Of legal name—April 1948, pp. 7-8. 

Quantum of evidence required in addition to extra-judi- 
cial confession to support a conviction of theft—Janu- 
ary 1948, pp. 5-6. 

Proof of culpable negligence—December 1947, p. 4. 

Proof of specific and general criminal intent—Ibid., p. 3. 

Proof, burden of. (See Proof.) 

Seizure of evidence unrelated to arrest, discovered dur- 
ing lawful search—March 1948, p. 4. 

Use of—Ibid, p. 4. 
What may be seized—Ibid, p. 5. 

Total lack of, as vitiating court martial jurisdiction— 
November 1947, p. 7. (See Jurisdiction.) 

Uncorroborated testimony of accomplice—April 1948, 
p. 5. 

Family allowance benefits (see also Pay and Allowances): 
Administration of—June 1948, p. 7. 

Classes of dependents—lIbid, p. 7. 

Detailed schedule in “Dependent Benefits Manual for 
Benefits and Insurance Officers”—Ibid, p. 8. 

Servicemen’s Dependents Allowance Act of 1942 and 
amendment—Ibid, p. 7. 

Termination of benefits—Ibid, p. 8. 

Federal Taxes (see also Income Tax): 

Postwar legislation affecting—January 1948, p. 8. 


Garnishment : 
Of salary of civilian employee of cooperative cafeteria 
located on naval station, by judgment creditor— Decem- 
ber 1947, p. 16. 
Rule as to salaries of employees of U. S.—Ibid, p. 16. 
Rule where garnishment interferes with functions of 
U. S.—Ibid, p. 16. 
General Law Division of JAG: 
Components and functions of—August 1947, pp. 4-8. 


Government Quarters: 
Authority to use public quarters as hostess house— 
November 1947, pp. 6-7. 


Gratuities (see also Pay and Allowances) : 
Upon death—September 1947, p. 13. 














INDEX— 


(Insert between ‘‘Gratuities”’ and ‘‘Mem- 
bers of Courts Martial’’.) 


Habeas Corpus (see also Martial Law and Habeas Corpus): 

Historical background of writ—February 1948, p. 12; 
June 1948, p. 4. 

Liability of military commander during martial law for 
failure to respond to court order issued on habeas 
corpus proceedings—June 1945, pp. 4-5. 

Petition for, to set aside CM conviction based on no 
evidence—November 1947, p. 7. 

Suspension of writ, when justified—June 1948, pp. 4-5. 

Who may suspend—Ibid, p. 4. 
When writ may issue to test jurisdiction of Navy courts 
martial—February 1948, pp. 13-16. 
To try murder cases—Ibid, p. 13. 
Committed outside and inside U. S. territory— 
Ibid, p. 13. 
To try inductee for desertion who did not take oath 
of allegiance—Ibid, p. 13. ; 
To try one honorably discharged—lIbid, pp. 13, 15, 16. 
To obtain release from excessive period of naval con- 
finement without charges—Ibid, p. 14. 
To try for desertion one holding honorable discharge 
after fraudulent reenlistment, Ibid, p. 14. 
To try one for manslaughter after conviction of 
murder was set aside for want of jurisdiction— 
Ibid, pp. 14-15. 
To try civilian recalled to duty for purpose of stand. 
ing trial—Ibid, p. 14; January 1948, p. 14. 
Validity of CM sentence as subject of review under the 
writ—June 1948, p. 4. 
Hague Convention: 
Law applicable to treatment of spies—May 1948, p. 12. 
Immunity: 
Of heads of state from prosecution for war crimes— 
April 1948, p. 13. 
Of naval personnel from unlawful searches and seizures— 
April 1948, p. 10. (See Search and Seizure.) 
Impeachment by Prior Statements: 
Comment on impeaching evidence in argument—July 1948, 
pp. 6-7. 
Who may impeach—Ibid, p. 7. 
Definition of—lIbid, p. 6. 
Credibility of impeached witness as a question for the 
court—Ibid, p. 7. 
Impeachment of own witness—Ibid, p. 7. 
Impeachment evidence distinguished from substantive 
evidence—Ibid, p. 7. 
Hearsay admissible to impeach—Ibid, p. 7. 
Relevancy requirement—Ibid, p. 7. 
Of witness in general—July 1948, pp. 6-7. 
Procedure in—Ibid, p. 6. 
Laying foundation—Ibid, p. 7. 
Income Tax (see also Federal Taxes) : 
Information on tax law of 1948 published by BuSanda— 
February 1948, p 6. 
Information on filing dates of returns—January 1948, 
ae 
Information on past taxes due—lIbid, p. 1. 
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Indictment by Grand Jury: 
Unnecessary in military proceedings under Sixth Amend- 
ment—July 1948, p. 11. 
Insanity: . 
As a legal defense—December 1948, p. 4. 
Intent or Mens Rea: 
Conditions negativing criminal intent—Ibid, p. 4. 
Insanity—Ibid, p. 4. 
Drunkenness—Ibid, p. 4. 
Voluntary—Ibid, p. 4. 
Involuntary—Ibid, p. 4. 
As negativing specific intent—Ibid, p. 4. 
As determining type of offense—lIbid, p. 4. 
Culpable negligence defined—December 1947, pp. 3-4. (See 
Negligence.) 
Proof of culpable negligence—Ibid, p. 4. 
Degree of negligence required—lIbid, p. 4. 
In involuntary manslaughter—Ibid, p. 4. 
In carelessly endangering lives—Ibid, p. 4. 
In neglect of duty—Ibid, p. 4. 
In negligence in obeying orders—Ibid, p. 4. 
In conspiracies—June 1948, pp. 13-14. 
Proof of general intent—December 1947, p. 3. 
Proof of specific intent—lIbid, p. 3. 
Specific intent required in theft—lIbid, p. 3. 
Specific, general, and culpable negligence distinguished— 
Ibid, pp. 3-4. 
International Law: 
Geneva Convention as contemplating dual status of per- 
sonnel as POW and service—November 1947, p. 10. 
Killing of spies without trial as constituting murder— 
May 1948, p. 12. (See Murder.) 
War Crimes Trials, (See War Crimes Trials.) 
Confiscation, legality of, of public and private property 
by the Japs during war—February 1948, pp. 1-2. (See 
Confiscation.) 
Investigations: 
Procedure after accident involving Navy vehicles—April 
1948, p.17. (See Tort Liability of Navy.) 
JAG Report to SecNav: 
Of activities for fiscal 1947—August 1947, p. 10. 
Jeopardy: 
Elements of—May 1948, p. 15. 


Nolle pros, effect upon— May 1948, pp. 14-16. (See Nolle 
Prosequi.) 
Trial under fatal specification, effect upon—May 1948, 
p. 14. 
When it attaches—Ibid, p. 15. 
Joinder: 


Housebreaking and theft in charges—April 1948, p. 4. 
Larceny and embezzlement in charges—Ibid, p. 4. 
Of accomplices in affray for trial—Ibid, p. 5. 
Of accomplices in general for trial—Ibid, p. 5. 
Nolle Prosequi on joint indictment, procedure— May 1948, 
p. 14. (See Nolle prosequi.) 
Judge Advocate (see also Prosecution) : 
Duty of to defend accused’s rights—February 1948, p. 4. 
Duty to prosecute—Id., p. 4. 


Ethics of prosecution—Ibid, pp. 4-6. (See Ethics.) 


Duty to negotiate through defense counsel—Ibid, p. 5. 
Duty to abide by Canons of Ethics of ABA—Ibid, p. 5. 
Impartiality—Ibid, pp. 5-6. 








Inflammatory arguments—Ibid, p. 5. 

Relations with accused before and during trial—Ibid, 
pp. 4-5. 

Judgments: . 

Collateral attack of CM judgment—July 1948, p. 12. 

Finality of court martial judgment—June 1948, p. 4. 

Of CM subject to review in civil courts only as to matters 
of jurisdiction—July 1948, p. 11; June 1948, p. 4. (See 
Jurisdiction.) 

Jurisdiction: 

Concurrent jurisdiction of civil and military courts over 
offenses violating both civil and military law—July 
1948, p. 11. 

Determination of which conducts trial—Ibid, pp. 11- 
13. (See Trials.) 

Determination of civil and military jurisdiction over 
trials—Ibid, pp. 11-13. (See Trials.) 

Extension of liability of government under interpretations 
under Public Vessels Act, 1925, 46 U. S. C. A. 781, in 
libel actions. (See Admiralty.) 

Jurisdiction of CM as vitiated where there is no evi- 
dence to support conviction—November 1947, p. 7. 

Jurisdiction of Federal court to entertain tort claim 
against Navy driver of same State as plaintiff—Novem- 
ber 1947, p. 12. 

Diversity of citizenship requirement—Id., p. 12. 

Of CM over personnel in foreign countries—August 1947, 
pp. 8-9; July 1948, p. 11. 

Of Board for the Correction of Naval Records—May 
1948, p. 11. (See Boards.) 

Of civilian courts over military traffic violators—April 
1948, p. 7. 

Of courts martial after challenge of member—May 1948, 
p. 8. 

Of court martial over murder offense committed outside 
limits of a State or D. C.—February 1948, p. 13. 

Of court martial to try inductee who had not taken oath 
of allegiance—Ibid, p. 13. 

Of CM to try one honorably discharged—Ibid, p. 13, 14. 
16; November 1947, p. 10. 

Of CM to try one already convicted by civil court of 


offense growing out of same transaction—January 1948, 
p. 14. 


Of military commissions to try war criminals—April 
1948, pp. 12-14. 

Of military commission to try Jap for murdering spies 
without trial—May 1948, p. 12. 

Of military tribunals over civilians—June 1948, p. 5. 

Of Navy Dep’t over divorce decree—April 1948, p. 7. 

Of U. S. over naval reservations in general—July 1948. 


pp. 8-10. 
Jury Trial: 
Waiver of, upon entering service—July 1948, pp. 11-15. 
(See Trials.) 
Larceny: 
As common law offense—Ibid, p. 11. 
Qualifying statutes—Ibid, pp. 11-12. 

Charging both Embezzlement and Larceny to provid: 
for contingencies of proof—Ibid, p. 12. (See Con- 
tingencies of Proof.) 

Distinguished from embezzlement—January 1948, pp. 11- 
13. ; 


(See Naval Reservations.) 


Elements of—Ibid, p. 13. (See Intent for that element.) 
Laws (see Public Laws): 
Leases: 
In general—April 1948, pp. 19-20. 
Real.) 
Legal Assistance: 
Function of the Chief of Legal Assistance in drawing 
leases under rent control laws—December 1947, p. 15. 
Liaison in JAG—February 1948, p. 6. 
Liaison with ABA, State Bars, and Legal Assistance 
Program—February 1948, p. 6. 
As originator of Legal Assistance policies—Febru- 
ary 1948, p. 6. 
Legal Representation: 
Of Navy drivers charged with traffic violations in actions 
in traffic court—November 1947, p. 1. 
Effect of failure to furnish such counsel as to civil 
claims for damage against U. S.—Ibid, p. 1. 
Method of furnishing such counsel—Ibid, p. 1. (See 
Tort Claims.) 
Legislative Counsel Office of JAG: 
Functions of—August 1947, p. 10. 
Libel Actions. (See Admiralty and Rules of the Road.) (See 
also Salvage Claims.) 
Lie Detector Tests as Evidence: 
Accuracy percentages—June 1948, p. 6. 
Admissibility as evidence—Id., pp. 6-7. 
Difficulties, legal and factual—Ibid, p. 7. 
History and types—Ibid, p. 5. 
Individuals not fit for testing—Ibid, p. 6. 
In obtaining pretrial confessions—Ibid, p. 6. 
Procedure and Interrogations—Ibid, p. 6. 
Line of Duty (see also Misconduct and Line of Duty): 
Longevity (see also Pay and Allowances) : 
For service in National Guard—April 1948, p. 8. 
Marriage: 
Good faith of spouse of service man, determination of, for 
dependent pay purposes—November 1947, p. 6. (See 
Pay and Allowances.) 
Validity of marriage of enlisted man to Chinese woman 
by Buddhist ceremony—Id., p. 5. 
Martial Law and Habeas Corpus (see also Habeas Corpus): 
Actions of military authorities in declaring martial law 
and measures pursuant thereto as subject to judicial 
review—June 1948, p. 5. 
Conditions under which martial law may be declared— 
Ibid, pp. 4-5. 
Constitutional power of military to substitute its tribunals 
for civil courts in war or peace—Ibid, pp. 4-5. 
Declaration of martial law as suspending the writ of 
habeas corpus—June 1948, p. 4. 
Interplay of martial law and habeas corpus—June 1948. 
p. 5, 
Liability of military commander during martial law for 
failure to respond to court order issued on habeas cor- 
pus proceedings—Ibid, pp. 4-5. 
Purpose of martial law—Ibid, p. 4. 
When the constitutional guarantees of trial by jury and 
indictment may be dispensed with during martial law— 
Ibid, p. 5. 
Who may declare martial law—Ibid, pp. 4-5. 
Who may suspend the writ—Ibid, p. 4. 


(See Property— 





ADMIRALTY CLAIMS 


By Capt. M. H. Avery, USNR 


HE October 1948 issue of the JAG Journal 
commented upon a very recent decision of the 


Fourth Circuit Court of Appeals on the point of 


whether military personnel may maintain suit 
against the United States under the Tort Claims 
Act. The majority opinion held that suit would 
not lie. Senior Circuit Judge Parker dissented. 

In this connection, it will be of interest to know 
the result of the litigation where the same point 
was involved earlier under the statute which repre- 
sents the first waiver by the United States of sover- 
eign immunity from suit. This was the Public 
Vessels Act (46 U.S. C. A. sec. 781), passed in 1925, 
which permits suit for damage occasioned by naval 
vessels. The point came up in the litigation grow- 


ing out of the collision between the S-51 and the 
City of Rome. The Circuit Court of Appeals 


for the Second Circuit in Dobson v. the United 
States (27 Fed. (2d) 807 (1928)) held that Con- 
gress did not intend to permit naval personnel 
to maintain suit under that Act since there had 
already been afforded compensation for military 
personnel. Controlling excerpts from the Court’s 
opinion are: 

“* * * Verbally, there is nothing which ex- 
cludes liability for damage to property or person 
of officers or crew. * * * 

“* * * (1) Nevertheless the construction 
contended for by appellants involves so radical a 
departure from the government’s long-standing 
policy with respect to the personnel of its naval 
forces that we cannot believe the act should be 
given such a meaning. The statute itself does not 
specify who may maintain suits under it. To 
allow suit by officers and crew of the public ves- 
sel for damage caused by it to them would be too 
great a reversal of policy to be enacted by such 
general terms. * * * 

“* * * (2) chapter 3, title 38, of the United 
States Code (38 U.S. C. A., sec. 151-206) provides 
an elaborate pension system for personal injury 
and loss of life incurred by officers and enlisted 


men in the navy. These pensions may be thought 
an inadequate substitute for the recovery of full 
damages under the Public Vessels Act of March 
3, 1925, but they were well known to all who en- 
tered the naval service. The policy evidenced by 
these statutes has existed for a great many years. 
If it had been the purpose to change that policy 
as respects officers and seamen of the navy injured 
by the unseaworthiness of public vessel, or by the 
fault of one another, because that is what in the 
end it comes to, we cannot think it would have 
been left to such general language as is to be found 
in the above-quoied section 1. * * * 

_“* * * We believe that Congress meant to 
leave upon the members of the naval forces the 
same risks of injuries suffered in the service of 
the United States as they had before. * * *” 

A variation of the point arose during World 
War II. The issue there was whether naval per- 
sonnel could recover for injuries experienced in a 
collision with vessels of another Government De- 
partment. The usual situation was a collision with 
a War Shipping Administration-owned vessel. 
The Second Circuit Court of Appeals in Brady v. 
United States of America (151 Fed. (2d) 742) 
followed its earlier decisions and held that suit 
would not lie under the Public Vessels Act. The 
usual remedy against the Government-owned mer- 
chant vessel lies under the Suits in Admiralty Act 

(46 U. S. C. A. 741). However, in the litigation 
arising out of the collision between the S. S. John 
Morton and the U. S. S. ‘Parrott, it was stipulated 
that the War Shipping Administration vessel, 
which was carrying war cargo, was a public vessel 
so that the case does not involve a proceeding under 
the Suits in Admiralty Act. That point has not 
been tested but probably no different result would 
have been obtained had the S. S. John Morton been 
a Government-owned merchant vessel rather than 
a public vessel. Of course, there is no bar to naval 
personnel maintaining a cause of action against 
privately owned vessels. 
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TO BELIEVE — 
OR NOT? 


By Ledr. M. K. Greenberg, USN 


eee NEVER intended to desert” is a statement 

often heard, whether you have sat as a mem- 
ber of a general court martial, been a judge 
advocate, or served as counsel for an accused. Not- 
withstanding these protestations, the records in 
the Navy Department are replete with convictions 
for desertion where an attempt has been made to 
rebut the prima facie case of the prosecution with a 
statement by the accused denying intent to desert 
the service. 

Very often, after the prosecution has established 
a prima facie case of desertion by service-record 
entries, the accused, as a witness in his own behalf, 
pours out to the court the circumstances under 
which he left his station followed by the course of 
his conduct throughout his unauthorized absence, 
which, if believed, clearly shows that he never in- 
tended to desert; yet, conviction for desertion 
follows. 

To what extent is a court justified in refusing to 
give credence to the testimony of an accused ? 

While it is true that the question of the credi- 
bility of a witness is one of the court alone, this 
does not mean that the court is at liberty, under 
the guise of passing upon the credibility of the 
accused, to disregard his testimony when from no 
reasonable point of view is it open to doubt. Mere 
motive for lying does not alone justify the in- 
ference of lying. The self-interest of the witness 
becomes available as a test of credibility only 
when weighing his testimony against that of 
another disinterested witness. In other words, it 
is available only for comparative purposes. 

It is meaningless to say that the accused is 
worthy of belief and then, having stated that prin- 
ciple, to proceed to ignore it entirely. A court 
has no greater or better right to act arbitrarily or 
unreasonably in forming a judgment or opinion 
as to whether or not a witness speaks the truth 
than it has to act unreasonably in arriving at any 
other opinion or conclusion. Forming an opinion 
as to credibility should be just as much a process 
of rationalization, or reasoning from the data pre- 
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sented in the light of human experience, as the 
formation of any other opinion or judgment in a 
court. 

In general, it is not reasonable to say that a 
witness has perjured himself or has testified 
falsely, either intentionally or unintentionally, 
merely because of an interest in the case, where his 
testimony is not contradicted, is not opposed to 
general human experience, is not inherently im- 
probable, and is not put in question’ by other 
circumstances appearing in the case. 

The real question in every case is not one of law 


but one of logic or reason or judgment. There 


is no yardstick. We must apply our intellectual 
faculties to certain given data. When it appears 
that the testimony of an accused is not extraordi- 
nary or incredible in the light of general experi- 
ence, is not contradicted either directly or indi- 
rectly by other witnesses or by circumstances dis- 
closed; when it is so clear and complete that 
disbelief therein could not arise by rational proc- 
esses applied to the evidence, but would be whimsi- 
cal or arbitrary, then there is justification for con- 
cluding that the prima facie case has been rebutted. 

The principle involved is not new to naval law. 
As early as 1916 a court martial order commenting 
upon the testimony of a witness (he was not the ac- 
cused) held that the rejection of his testimony 
merely upon fanciful grounds was not warranted. 
This same Court Martial Order very cogently 
points out that there must be very substantial 
reasons which impel a court to disbelieve a witness 
who is purporting to testify concerning matters of 
personal knowledge and of which the court is 
presumably ignorant, except as disclosed by the 
evidence. : 

It may be said that in applying the rule of 
reasonableness an accused charged with Desertion 
may, by his perjury, escape conviction of the of- 
fense. But to say that an accused will perjure 
himself overlooks the sanctity of his oath as well 
as the concept that, fundamentally, all men are 
honest. It overlooks the fact that a competent 
judge may, by cross-examination, establish the 
falsity of the testimony if in fact it be untrue. 
Finally, it is important to remember that the 
power of the court to punish for perjury continues 
to be a powerful deterrent influence. 

Undoubtedly, the testimony of every accused 
will not come within the rule. Nevertheless, in the 
constant desire that justice be done, the testimony 
of every accused deserves careful consideration. 
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CONSOLIDATION OF CHARGES 
PART I | 


By Lt. Kurt Haligarten, USNR 


(The following is the first portion of a two-part 
article. The concluding portion will appear in 
the January issue of the JAG Journal.) 


In the Federal criminal courts, two or more 
offenses, committed by the same defendant, may be 
charged (under separate counts) in a single indict- 


ment or information, and tried together, only if 
they 


a. are of the same or similar character or 

b. are based on the same act or transaction or 

c. are based on two or more acts or transac- 
tions connected together or constituting parts 
of a common scheme or plan. Rules 8, 13, and 
14, Federal Rules of Criminal Procedure (set 
out in note to 18 U.S. C., 1946 ed., Sec. 687, and 
referred to under Title 18, U. S. C., Secs. 3363- 
3364). 


Military law adheres to the different policy 


that 


“whenever an officer or soldier has been ap- 
parently guilty of several or many offenses, 
whether of a similar character or distinct in 
their nature, charges and specifications covering 
them all should, if practicable, be preferred to- 
gether, and together brought to trial.” (Carter 
v. McClaughry, 183 U. S. 365) 


Colonel Winthrop finds the policy justified “with 
a view to the summary and final action so impor- 
tant in military cases.” (Winthrop, Military Law 
and Precedents, 2nd ed. p. 152). Naval Courts and 
Boards (Secs. 20-21) indicates that the rule pre- 
vents convening authorities of deck courts and 
summary courts martial from ordering separate 
trials for each offense before such courts and there- 
by multiplying the maximum punishments such 
courts may adjudge. General court-martial cases 
are not excepted from the consolidation rule, but 
the maximum sentence a general court martial 
may impose is limited only by the limitation of 
punishment prescribed for each offense (Secs. 451- 
457 N. C. & B.) and by the following rule’ of 
policy : 


“* * * For several separate and distinct 


offenses, even though they be under the same 
charge, the court may, at its discretion, where the 
circumstances warrant such severity, adjudge in 
its sentence the limit of punishment for each 
separate and distinct offense. But where all 
the charges and specifications thereunder allege 
one and the same transaction, the court should 
impose punishment only with reference to the 
act or omission in its most important aspect.” 

(Sec. 451 N. C. & B.) 

In view of the last part of this rule of policy, 
consolidation of charges in a general court-martial 
case may be favorable to the accused if and when 
all offenses alleged relate to the same transaction. ° 
But where the several offenses allegedly committed 
by the accused relate to different transactions, the 
accused, in regard to the limitations of punish- 
ment, is not harmed by non-consolidation. While 
non-consolidation is not proper (except in certain 
cases discussed below), the lack of substantial 
harm is to be taken into consideration in deter- 
mining the consequences of an improper non- 
consolidation. 

The sources of written naval law relating to 
consolidation of charges and specifications for 
trial are the following: Art. 43, Articles for the 
Government of the Navy; and Secs. 20, 21, 552, 564, 
and 692, footnote 3, Naval Courts and Boards. 
An analysis of the facts of each case and of 
the provision violated is necessary in order to 
determine whether or not a violation of one or 
the other of these provisions is fatal to proceed- 
ings, findings of conviction, and sentence. Some 
of the provisions are explicit in regard to the con- 
sequences of a violation, or the consequences are 
indicated by mandatory language or established 
by precedents, especially, Court Martial Orders; 
sometimes, the result depends upon the answer to 
the question whether the violation was harmful to 
the interests of the accused. CMO’s 3-1944, 386 
and 12-1946, 389-391. 

The principle of consolidation leads to certain 
rules of pleading. Just as the principle itself, 
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however, is moderated by the clause “if practi- 
cable” (Carter v. McClaughry), so are those 
rules subject to certain modifications, which are 
discussed following the statement of the rules. 
The consolidation rules are as follows: 

a. Having, in the exercise of his discretion, 
made up his mind as to “what portions of the 
complaint against an accused shall be charged 
against him” (Sec. 13 N. C. & B.), the convening 
authority should consolidate all the charges 
against the accused “into one set of charges, and 
one trial [should be] had upon the consolidated 
set instead of having two or more trials” (Sec- 
20N.C.&B.). Thisrule is directed against 

(1) the preferring of an additional charge 
and specification for an offense known to the 
convening authority at the time he ordered 
the trial of the accused on the original 
charges and specifications (Art. 43 AGN; Sec. 
21 N.C. &B.), and 

(2) a separate subsequent trial of the ac- 
cused for offenses known to the convening 
authority at the time he ordered a previous 
trial of the accused (Secs. 20, 21, and 652, fn. 
11, N.C. & B.). 

6. Having received knowledge of an offense 
of the accused after the order for, but prior to 
the commencement of, the trial of the accused 
for other offenses, the convening authority 
should order—by preferring an additional 
charge and specification—that the newly dis- 
covered offense be tried together with the of- 
fenses originally charged against the accused 
(Art. 43 AGN; Sec. 21 N.C.&B.) This rule is 
directed against 

(1) the preferring of an additional charge 
if the convening authority received knowl- 
edge of the offense after commencement of 
trial; and, 

(2) a separate subsequent trial of the ac- 
cused for offenses which became known to the 
convening authority between order and com- 
mencement of a previous trial of the accused 
(Sec. 21 N.C. & B.). 

The phrases “intelligence of other charge” and 
“knowledge of another offense” as used in Art. 
43 AGN and Sec. 21 N. C. & B. mean intelligence 
that the accused committed another offense. Such 
knowledge must be of a degree which warrants an 
order for trial. There can be no violation of the 
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consolidation rule if the knowledge is not of such 
degree. The accused is entitled to a speedy trial. 
If there is sufficient knowledge of one offense, but 
merely slight suspicion and insufficient evidence 
of another, trial for the former offense may not 
be delayed indefinitely for the purpose of further 
investigating the latter (see Art. 219, also Art. 204. 
Navy Regulations 1920). 

Observe the interpretation of the consolidation 
rule, stated in Sec. 21 N. C. & B., in C. M. O. 
10-1945, 426: 

Sec. 21: “In case trial has been ordered but not 
commenced when knowledge of another offense 
is received, this latter should be sent to the court 
as an additional charge. * * * Charges of 
this character * * * may be tried with the 
original charges if submitted to the court before 
sentence is adjudged.” 

C. M. O. 10-1945, 426, at 427: “The authority 
conferred by * * * Section 21, Naval 
Courts and Boards, to prefer additional specifi- 
cations for offenses not known to the convening 
authority at the time of ordering the trial is 
limited to action before trial has commenced 
(C. M. O. 1, 1942, 73).” 

Under Sec. 21 (and Sec. 652, fn. 11, N. C. & B.), the 
fact which has to occur before commencement of 
trial, is intelligence of another offense reaching the 
convening authority. According to the cited 
C. M. O. the fact which has to occur before com- 
mencement of trial is the preferring of the addi- 
tional charge and specification. As to the term 
“preferring of charges” see Winthrop, at p. 153; 
cf. also sec. 13 N. C. & B. There is, of course, a 
difference in time between obtaining knowledge of 
an offense and the signing and forwarding of the 
charge and specification concerning that offense. 
Under Sec. 21 N. C. & B., the time the convening 
authority obtains knowledge of the offense and the 
time the court is informed of the order to try the 
accused on an additional charge are decisive while 
the time of preferring the charge and specifica- 
tion is not mentioned in Sec. 21 N.C. & B. (C.M.O. 
1-1942, 299.) C. M. O. 1-1942, 73-74, to which 
C. M. O. 10-1945, 426-427 refers, declares that, 
in the underlying case, there was no authority for 
preferring an additional charge after commence- 
ment of the trial as the convening authority had 
knowledge of the offense alleged at the time the 
original charge was preferred. This does not rule 
out the preferring of an additional charge after 
commencement of trial if knowledge of the offense 
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alleged in the specification thereunder was received 
by the convening authority after order for (but 
prior to commencement of) trial on the original 
charges. 

Sec. 21 N. C. & B. states that an additional charge 
“should be sent to the court.” Sec. 552 N.C. & B. 
indicates that the letter containing the additional 
charge is to be forwarded to the judge advocate and 


contains the order that the judge advocate notify 


the president of the court. 

The principle of consolidation is subject to a 
modification or exception in general court-mar- 
tial cases where a witness material to the proof of 
an offense is unavailable at the time charges and 
specifications for other offenses are preferred 
against the accused. In such situation, the charge 
and specification proof of which would require 
testimony of a person who is unavailable may be 
preferred separately, namely: 

a. as an additional charge and specification, 
prior to the commencement of the trial on the 
first set of charges and specifications, if the wit- 
ness becomes available and can be produced at 


READERS’ 


— Readers’ Corner this month is elbowing its 

way into a little larger space because there is 
a little more to say, and because we passed up an 
opportunity to say it last month, to save space. 
For the past few months we have been noticing 
in both General Court Martial and Summary 
Court Martial records that articles in the JAG 
Journal have been cited in judicial proceedings 
with increasing regularity. In fact, in one case, 
counsel for the accused attempted to cite a JAG 
Journal article only to find that the judge advo- 
cate, very properly, objected on the ground that 
the JAG Journal was not citable. Unfortunately 
the only authority which the Judge Advocate 
could advance in support of his contention was 
the prohibition against citing which appears in 
the JAG Journal itself. When he attempted to 
read it to the court defense counsel objected on 
the same grounds. This actually happened, and 
while there is a germ of humor in the situation 
the fact remains that improper use of the Journal 
should not be made. 


- the trial (Art. 43 AGN; C. M. O.’s 5-1947, 93; 

11-1947, 357) ; or : 

b. as part of an order directing a separate 
subsequent trial, if the witness becomes avail- 
able any time after the commencement of the 
trial on the first set of charges and specifications 
and can be produced at the subsequent trial (cf. 
4 Op. Atty. Gen. 410, 1845; also, post, par. 10). 
(The second and concluding portion of this 

article will deal with the following topics: 

a. The court rules on the issue whether the con- 
ditions of article 43 AGN are met. 

b. May the accused object to a subsequent trial 
on the ground that the charge should have been 
consolidated with charges of a previous trial? 

c. May the accused consent to or request (1) 
nonconsolidation, (2) preferring of additional 
specifications which do not conform to the require- 
ments of section 21 N.C. & B.? 

d. How does section 13 N. C. & B. modify the 
consolidation rule? 

e. Consequences of noncompliance with the con- 
solidation rule.) 


CORNER 


The over-all mission of the JAG Journal is to 
stimulate interest in the proper administration 
of naval justice, through better knowledge of law 
by everyone in the Navy. Each individual article 
contributes to the over-all mission. Articles which 
deal with basic, primary law and fundamental 
rights are related, by the wording of the articles, 
to Naval Courts and Boards and other official 
publications of the Navy Department, or to the 
Federal Constitution and other official documents 
outlining basic rights and duties. Other articles, 
more technical and controversial in character, the 
subject matter of which has been presented to the 
courts for decision, refer in the text or in the foot- 
notes to reports of decisions which are published in 
official form and are citable in that form in our 
Navy courts. Included, along with Court Mar- 
tial Orders, you will find references to Federal 
and State court reports which have received the 
official approval of courts throughout the country, 
and it is these volumes which must be brought 
into court, not the JAG Journal. 


17 





In other words, the articles in the JAG Journal 
are intended to educate, and in the process to fur- 
nish a series of signposts which will point out 
the official, citable authorities upon which the 
articles are based. They are valuable to you as 
counsel in the same way that clues are valuable 
to a detective—they merely point the way to fuller, 
better knowledge. 

The same holds true for the Court Martial 
Orders noted in advance in the JAG Journal. Ex- 
cept for Court Martial Orders which are very 
short, and which deal with uncomplicated legal 
points, the Court Martial Orders which we print 
here are not identical with their official, published 
form. We set forth in most instances only an 
abbreviated form of the opinion, a sort of digest. 
Because it is our intention in publishing Forth- 
coming CMO’s only to warn our readers that cer- 
tain legal points have been considered officially, a 
determination reached, and promulgation been 
made, most of the small details and circumstances 
are omitted. They are not omitted in the pub- 
lished, official Court Martial Orders, and serve to 
distinguish each case from others like, but not 
identical to, it. Since the small details often, 
added altogether, change the entire complexion 
of the case and the decision arrived at by the 
court or reviewing authorities, it is neither safe 
nor proper to cite Court Martial Orders as they 
appear in the JAG Journal. 


RESERVE NEWS 


1 N addition to the completed recordings men- 
tioned in the last issue of the Journal the fol- 
lowing subjects have now been transcribed and will 
be mailed as soon as possible to the District Legal 
Offices for distribution to the units. 


General Law Division (International Law 
Branch) by Comdr. Wm. C. Mott, U. S. N. 

Military Law Division (War Crimes Branch) 
by Comdr. J. O. Collins, U. S. N. 

Military Law Division (Summary Court Mar- 
tial and Deck Court Review Branch) by 
Major Fenton J. Mee, U. S. M. C. 

Administrative Law Division (Pay and Allow- 
ances Branch) by Lt. Richard Bacharach, 
U.S.N. 


Although at least twelve of the records planned 
for unit training will cover the activities of the 
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various sections and divisions in JAG, considera- 
tion is now being given to continuing the program 
with talks and discussions by eminent speakers on 
subjects of particular interest to the Reserve 
lawyer. 

Information has been received by the JAG 
Office that some difficulty has been experienced in 
arranging for the playing of the recordings. For 
the best results, machines should be utilized that 
are available at naval activities, which include at- 
tachments for playing the records at the speed of 
3314 revolutions per minute. Care should be exer- 
cised to assure the proper playing of the record, 
as it is felt that unit members will enjoy the full 
information contained thereon. In order to fur- 
ther assure that members and associates remain 
conversant with the subject matter of such records, 
typed copies of each program will be supplied 
District Legal Officers for distribution to com- 
manding officers of units. 

It is realized that many lawyers are most in- 
terested in retirement even though their civilian 
activities may preclude their qualification under 
the law. However, no attempt has been made to 
clarify the provisions of the enactment until defi- 
nite commitments have been completed in the Bu- 
reau of Naval Personnel. Action by the Bureau 
of Naval Personnel has been delayed due to the 
necessity of obtaining an opinion from the Comp- 
troller General on several obscure points of the 
law involved. For the time being all Volunteer 
Legal Reserves should become members of, or as- 
sociates with, legal units in their respective dis- 
tricts. If no Unit is available for the prospective 
member or associate in his community, the District 
Legal Officer should be contacted with regard to 
assignment to a nearby Unit or possibly a com- 
posite Unit. As set forth in the last issue of the 
Journal certain correspondence courses are now 
available. All Reserve lawyers are urged to take 
the courses in “Navy Regulations and Customs,” 
“Military Law,” “International Law,” “Founda- 
tion of National Power,” and “Elementary Nu- 
clear Physics” if not previously completed. 

Steps have already been taken to prepare the 
files of officer applicants for the selection board to 
meet in the near future for the selection of ad- 
ditional S(L)s. As this issue goes to press no 
dead line has been set but all interested in a change 
of classification are urged to submit a request as 
soon as possible. 
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The Reserve Retirement Act was discussed at 
a BuDocks seminar on 27 September 1948 by Com- 
mander David L. Martineau, USN, Legislative 
Officer, BuPers. The following excerpts from his 
informal address on that occasion are published 
here for information of those concerned, with the 
warning that, as plans go forward at BuPers, sup- 
positions mentioned in Commander Martineau’s 
talk are subject to daily change. 

“Public Law 810, 80th Congress authorized the 
Secretary of the Navy to establish the Naval Re- 
serve Retired List to include the names of all Offi- 
cers and enlisted men of the Naval and Marine 
Corps Reserve who have been entitled to retire- 
ment with pay under this or any other law. It 
states that any Reservist who reaches the age of 
60 and who has completed not less than 20 years 
Federal service, not necessarily active Federal 
service, but 20 years satisfactory Federal service 
in an active or inactive duty status, will be entitled 
to receive retirement pay as prescribed in that 
law. The law goes on to state that after the ef- 
fective date of the law, in order to get a year’s 
satisfactory Federal service the individual must 
earn a minimum of 50 points. 

“These points are to be credited in this manner: 
One point for each day’s active Federal service 
including active duty for training; one point for 
each drill performed during the year or a period 
of equivalent instruction, and then 15 points 
gratis, so to speak, merely for having been a mem- 
ber of the Reserve component during the year 
concerned.. It means, in other words, that you 
have actually got to earn 35 points. (You get 15 
points for being a Reservist for that year.) Prior 
to the date of the enactment, there is a flat provi- 
sion that any year’s inactive service prior to the 
date of passage of this act would be considered 
a year’s satisfactory Federal service and could be 
counted among the 20 years that are required. 

“The Volunteer Reservist gets 15 points for 
belonging. He will get a point. for each active 
day, and he will get a point for each drill he at- 
tends if it is authorized. But I consider that the 
principle manner in which a Volunteer Reservist 
can qualify is on the extension course basis. In 
other words, the Navy Department expects shortly 
to have ready quite a wide variety of correspond- 
ence courses. Those correspondence courses are 
going to be weighed depending upon the effort re- 
quired to do them, and successful completion of 


those courses will credit the person with points 
under this retirement law. 

“Now, as to how to compute the pay to which 
a person is entitled commencing at the age of 
60, the principle is the same as for regular per- 
sonnel and it is done in that manner. It says that 
it will be two and a half percent of the annual 
base and longevity pay of the highest grade, per- 
manent or temporary, that the individual satis- 
factory held during his entire period of service, 
times a number of years the computation of which 
I will now explain. 

“Let’s see how this yearly multiple for the two 
and a half percent is determined. It’s done on a 
daily basis considering the entire 20-year period. 
First, take the total number of days of active 
Federal service that the individual has performed. 
Add to that one day for each point that he has 
earned, in the manner I have just described. When 
you do that, of course, you come out with a total 
number of days over the 20-year period. Now 
for each inactive year served prior to effective 
date of the law, 50 points or days will be credited 
for each such year. Having that total number of 
days you take that number and divide it by 360 
which gives you an equivalent number of years 
and that is your multiple for two and a half per- 
cent in computing the pay. So in trying to esti- 
mate your required pay you simply count up your 
number of active days and then give yourself a 
day for each point that you have earned under 
this point system. 

“One of the big factors in the passage of this 
act and one of the reasons for this particular for- 
mula was that Congress was keenly interested in 
how much it is going to cost. Under the bill 
that was first passed by the House it could have 
run quite out of hand. It could have run as high 
as $500,000,000 a year eventually, and there would 
have been no assurance that the Reservist would 
have actually contributed to the Reserve compo- 
nent. We feel that under this point system Re- 
servists will be appropriately compensated for 
what they have actually contributed, either to the 
Naval Establishment when serving on active duty 
or to the Reserve component when on inactive 
duty. 

“That’s going to require an elimination system 
through the years. That elimination system is 
going to be set up just like it is in the Regular 
Navy. Promotions in the Naval Reserve from 
here on out are going to be on a selection basis. 
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Reservists on inactive duty will retain their pre- 
cedence with their regular running mate, line or 
staff, corps. For example, you served during 
World War II on active duty: you attained a 
certain rank; you go to the inactive list where all 
of you are now; you retain that precedence so 
that if you continue to be promoted and you return 
to active duty, you retain your same precedence 
during that time. 

“Now I’m sure that no Reservist will complain 
about that, but, of course, but there must be selec- 
tion too. Everyone is not going to be able to 
be promoted. Each January the Secretary of the 
Navy will estimate the mobilization requirements 
for each rank, line and staff. Reservists will be- 
come eligible for consideration for promotion at 
the same time as their regular running mate of the 
corresponding date of rank becomes eligible for 
the promotion. The Reservist will be considered 
by Reserve selection boards who will select from 
among those eligibles the numbers that are allowed 
to fill the mobilization requirements for that par- 
ticular rank. Of course, it follows that when a 
Reserve Officer becomes eligible for promotion and 
is in the promotion zone along with his regular 
running mate, and he comes twice before a selec- 
tion board in that zone and doesn’t make it, he 


faces forced separation—just as a Regular does, 
for when that happens to a Regular, he goes out— 
either is discharged or retired. This same ap- 
plies to a Reservist, except that the Secretary does 
have authority to retain on active duty who has 
been passed over twice during time of peace. Of 
course, the Reservist always has the privilege of 


resigning whenever he sees fit. In other words, 
it’s a volunteer service and that’s the way we want 
to keep it. 

“Under this Public Law 810, in order that it will 
not get out of hand, the Congress has stated that 
the Secretary of the Navy will prescribe in ap- 
propriate regulations the standards for the reten- 
tion and promotion of Reserve Officers and the 
standards that Reserve Officers must maintain in 
order to keep good standing in the Reserve com- 
ponents. It states in Public Law 810 that when 
any member of the Reserve component fails to 
conform to such standards he shall be transferred 
to an inactive status list or be retired without pay 
if qualified, or his appointment or enlistment may 
be terminated. The act goes on to list also the 
various Reserve components past and present in 
which a person is eligible under this act if he was 
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a member of these components back to the old Na- 
tional Naval Volunteers. The question naturally 
follows—what happens to a man when he has 
done his 20 years satisfactory Federal service and 
has qualified for this pay but has not reached age 
60? The act states that when an individual attains 
that status, he is eligible, at his own request, to be 
transferred to an inactive status list. When he 
is on that inactive status list no further training 
or other requirements are called for. In other 
words, he has met his qualifications and he remains 
on inactive status list until he reaches age 60, at 
which time the required pay commences. Anyone 
on inactive status list may be recalled to active 
duty when the occasion arises. No one, however, 
can be called back to active duty merely for the 
purpose of qualifying for benefits under this act. 

“The proposed revision of the Naval Reserve 
Act of 1938 we hope to get before the Congress 
in its next session. We need a new act in order 
to bring into being and streamline our present 
day concept of the Naval Reserve. We think the 
conception is good. Naval Reserve representa- 
tives whom we have called into consultation and 
who helped frame this revision of the Naval Re- 
serve Act also think it is good and very workable. 

“This proposed revision of the 1938 act that I 
mentioned we hope will be considered and passed 
by the Congress this next session, and put into 
effect the provisions that will carry out equal pre- 
cedence on the inactive list; selection and pro- 
motion of Reservists to parallel that of Regulars; 
a revision of physical disability benefits. This 
latter is badly needed for Reservists on inactive 
duty, particularly for those who in the course of 
their drills and training are performing extra- 
hazardous duties. Unfortunately, plane crashes 
do occur occasionally involving Reservists on 
training duty, and those men are not fully covered 
by benefits of the Navy. We hope to have a full 
coverage of that in this proposed revision. 

“This bill has been drafted for 5 months, and 
is now in the process of being made ready to in- 
troduce into the next Congress. I might add that 
the bill must be coordinated and cleared with the 
Army and Air Force. We still are not wholly 
agreed with them on certain Reserve policy mat- 
ters, particularly this matter of physical dis- 
ability. So we may run into difficulty in getting 
the bill coordinated. Then it must go to the 
Bureau of the Budget; but we’re aiming at getting 
all that done by January 1.” 
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